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Abstract

Under what conditions will international compliance-monitoring institutions pursue vi-
olations of international law? The European Commission’s infringement procedure is
a multi-step process that culminates at the Court of Justice of the European Union
when a member state has allegedly violated EU law. The Commission, however, does
not have meaningful enforcement powers, and may potentially spend valuable time and
resources on a case only for a member state to continue to not comply with EU law. To
manage this opportunity cost of pursuing other violations of EU law, I argue that the
Commission will strategically delay advancing a case through the infringement proce-
dure when it anticipates the political conditions will be more favorable for compliance
in the future. I provide evidence that the Commission delays infringement proceedings
when it expects the election of a more pro-EU or more left-wing government that will
be more likely to comply than the incumbent government.
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Introduction and Theory

Under what conditions will international compliance-monitoring institutions pursue viola-
tions of international law? Answering this question requires a framework for understanding
why states would create an international agreement in the first place, and why they would
create a monitoring institution to oversee compliance with the agreement. A common ex-
planation is that states form international agreements to solve collective action problems
(e.g., Carrubba and Gabel 2015). Put simply, two or more governments wish to cooperate
on policies that would make each government better off, however, each government has an
incentive to deviate. As a result, the governments require a means to maintain cooperation.
Creating an international agreement provides such an opportunity by allowing governments
to codify and create shared expectations over appropriate behavior in maintaining the agree-
ment. The agreement alone, nonetheless, tends to not be sufficient to sustain cooperation,
as it is costly for each state individually to detect and sanction noncompliance with the
agreement effectively. Therefore, member states will often create a compliance-monitoring
institution to help facilitate the process of investigating and punishing noncompliance with
an agreement in order to help make cooperation more durable (e.g., Keohane 1982).

A monitoring institution’s presence alone, nonetheless, cannot ensure an agreement’s ef-
ficacy. Since a member state’s cost of compliance with an agreement may vary over time, a
member state in the current moment may have a higher cost of complying with the agreement
than when it initially signed on to the agreement. If a member state’s cost of compliance
is sufficiently high, any sanction from the monitoring institution is unlikely to be severe
enough to compel the member state to comply. Such a situation will lead to other signa-
tories retaliating against the noncomplying member state and, ultimately, the failure of the
agreement.

Monitoring institutions — serving a similar function to international courts — can help an
international agreement withstand such a scenario through the counterinutitive mechanism of
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60) state, international courts “prevent destructive retaliation by allowing an exception to
the regime’s rules when the costs of compliance are simply too high to sustain cooperation
in any case.” For example, Rosendorff (2005), following an extensive scholarship on the
cooperation-sustaining role of escape clauses in international agreements (e.g., Koremenos,
Lipson and Snidal 2001; Rosendorff and Milner 2001), explains that signatories designed
the WTO Dispute Settlement Procedure to allow a state to suspend its obligations in times
when it faces domestic political pressure to protect industries and argues that this feature
reduces the likelihood that the regime breaks down entirely.

Building upon these explanations, I argue a monitoring institution’s ability to decide
which instances of noncompliance with international law to pursue provides it a tool that an
international court lacks. While a monitoring institution serves a similar function to a court
in maintaining cooperation with an international agreement, an international court often
requires other parties to bring cases to it. Many such courts, however, lack control over
their docket and the ability to refuse to hear cases. Furthermore, a member state’s current
compliance cost may compel an international court to rule in its favor and allow it to break
international law to sustain an agreement. If, in the future, the member state’s compliance
cost substantially decreases, a court may be reluctant to overturn a previous decision, as
it may value legal consistency (e.g., Hansford and Spriggs 1T 2006; Garrett, Kelemen and
Schulz 1998; Larsson et al. 2017), and member states may lose out on an additional area of
mutually beneficial cooperation.

Alternatively, a monitoring institution has full control over whether to pursue instances
of noncompliance with an agreement. When noncompliance occurs, a monitoring institution
can decide to bring a member state to an international court (assuming the agreement allows
institutions outside of member states to have standing), reach a pre-trial settlement with
a member state, or decide to do nothing about the member state’s noncompliance. If a
member state’s costs of compliance are sufficiently high, a monitoring institution may decide

not to bring an action against the member state because it does not believe it can bring the



member state to comply. By not taking any action in the current moment, the monitoring
institution is implicitly allowing a member state to break the rules of the agreement and
serving a similar function to an international court. Unlike an international court, however,
if the member state’s costs of compliance decrease in the future and make compliance with
the agreement likely, the monitoring institution can then bring an action against the member
state without the cost of reversing a previous decision. Strategically leveraging this power of
selective prosecution, a monitoring institution can permit a member state’s noncompliance
in the immediate term, while acting against a member state when the political conditions
are more favorable towards the member state’s compliance. This discretion the monitoring
institution exercises may be a critical factor in sustaining cooperation with an international
agreement over the long term by empowering it to manage the opportunity cost of using its
resources to pursue other violations in which it is more likely to obtain compliance from a
member state.

A mechanism through which a member state’s costs of compliance with an agreement
may change is through elections and political turnover. Scholars researching the World
Trade Organization (WTO) find that countries strategically initiate disputes around elections
and that leadership turnover can affect the resolution of a dispute (e.g., Chaudoin 2014;
Rosendorff and Smith 2018). Bobick and Smith (2013) provide the example of WTO Dispute
90 (1999) in which the Indian government refused to comply with a WTO Dispute Settlement
Body ruling requiring them to remove tariffs. After the conservative Bharatiya Janata Party
won the 1999 Indian elections, however, the Indian government complied with the ruling, as
the turnover in leadership reduced the government’s cost of compliance.

To test my theory, I analyze the European Union’s (EU) central monitoring system. An-
alyzing the EU provides a number of substantive and empirical advantages. Substantively,
the EU has a central bureaucracy in the European Commission that monitors the imple-
mentation of EU law in the member states and can launch infringement proceedings against
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to bring a case to Court of Justice of the European Union (CJEU). Empirically, following
the logic of Fjelstul and Carrubba (2018), I can make inferences about the Commission’s
decision-making by leveraging the formalized steps of the Commission’s infringement pro-
cedure. All infringement proceedings must go through two separate stages before they are
brought to the CJEU. As a result, I avoid selection bias problems by analyzing whether
potential changes in the cost of compliance affects the timing of the Commission’s decision
to advance an infringement proceeding further in the procedure.

To assess whether the Commission strategically times its infringement proceedings to
reduce the probability of member state noncompliance, I analyze whether an infringement
proceeding overlaps an election. The potential for a government’s election with a lower cost
of compliance incentivizes the Commission to wait until after an election to decide whether
to advance a proceeding through the infringement procedure. I find having an opposition
party that is more pro-EU or more left-wing than an incumbent government in a member
state increases the probability the Commission waits until after an election to decide whether
to advance a proceeding through the infringement procedure, supporting my theory that a
monitoring institution will act strategically to mitigate the threat of noncompliance in order

to sustain cooperation with an international agreement.

Noncompliance and the EU Infringement Procedure

The European Commission’s responsibility to monitor the implementation of EU law is ar-
guably its most important duty. Within the EU, member states have the task of transposing
EU law into national law and are charged with ensuring EU law’s implementation. Of-
tentimes, however, laws adopted by the Council and the Parliament tend to be more broad
frameworks about their desired policy outcomes without detailing how exactly member state
governments must implement the policy. The Council and the Parliament, thus, delegate

authority to the Commission to specify and detail more specific rules to the member states



through issuing directives and regulations. EU directives provide a timetable in which the
member states must transpose the directive into national law.

Member states, however, sometimes make mistakes in the transposition process that do
not conform with the Commission’s preferences (e.g., Hille and Knill 2006; Haverland 2000;
Mastenbroek 2003; Mbaye 2001) or do not make any effort to transpose certain directives
at all (e.g., Falkner et al. 2005; Jensen 2007; Luetgert and Dannwolf 2009; Steunenberg
2006; Thomson 2007; Zhelyazkova 2012). In the canonical conceptualization of McCubbins
and Schwartz (1984), the Commission detects noncompliance through both “police-patrol”
— by conducting its own investigations of member states — and “fire alarm” — by providing
resources for citizens and organizations to report incidents of noncompliance — oversight.
Once noncompliance is detected, the EU treaties provide the Commission the power to
initiate infringement proceedings against member states that can ultimately be referred to
the CJEU. The Commission can launch two types of infringement proceedings with regards
to directives.! The first type, noncommunication, is launched when a member state does
not transpose a directive in a timely fashion. The second type, nonconformity, is launched
when a member state incorrectly transposed a directive or refused to transpose a directive
altogether. The Commission begins infringement proceedings by sending the member state
a letter of formal notice (LFN) and requesting a comment. If the member state’s response
is not satisfactory, the Commission can further explain the member state’s noncompliance
through a reasoned opinion (RO). As Borzel (2021, 40) explains, “The reasoned opinion gives
a detailed account of how the Commission thinks EU law has been infringed by a member
state and states a time limit within in which it expects the matter to be rectified.” If the
member state still does not sufficiently address its alleged noncompliance to the Commission,
the Commission can bring a case against the member state to the CJEU. The CJEU cannot
refuse to hear a case brought to it by the Commission. Figure 1 illustrates the stages of the

infringement procedure.
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Figure 1: This figure illustrates the three stages of the Commission infringement procedure.
The Commission starts proceedings with a letter of formal notice and ultimately may bring
a case against a member state to the CJEU.

Starting an infringement proceeding is completely at the discretion of the Commission.
Given its limited resources, however, the Commission cannot bring cases to the RO stage
or the CJEU for all instances of noncompliance (e.g., Borzel 2021; Conant 2002; Carrubba
and Gabel 2015). Descriptively, existing evidence suggests the Commission is strategic with
relation to the cases it moves past the LEN stage. According to Fjelstul and Carrubba
(2018), out of the 13,616 LFNs sent between 2003 and 2013, 4,065 (29.8%) reached the RO
stage. The Commission, even with this selective advancement of infringement proceedings,
historically has dealt with a large backlog of infringement proceedings in which it has issued
an LFN. In order to help alleviate the burden and to make the infringement procedure
more efficient, the Commission has launched programs such as EU Pilot to some success,
shortening the amount of time it takes for it to either end a proceeding at the LFN stage
or decide to advance it to the RO stage (e.g, Cheruvu and Fjelstul 2021). Moving forward
to the RO stage, nonetheless, is a resource intensive process requiring negotiations with a
member state in an effort to reach a solution to avoid the time consuming task of preparing
legal arguments in front of the CJEU.

The Commission, thus, faces a substantial opportunity cost when it decides to pursue
one instance of noncompliance over another given its resource constraints. The Commission
could decide to prosecute an instance of noncompliance in which the member state’s cost
of compliance is high, making it unlikely that the member state will comply if a case is
brought to the RO stage and not increasing mutually beneficial compliance within the EU.

While some scholars argue that compliance is likely if the CJEU rules against a member



state (e.g., Siegel 2011), this finding is subject to substantial selection bias. The CJEU,
for one, takes into account member state’s costs of compliance when deciding whether to
rule against it in an infringement case (e.g., Carrubba, Gabel and Hankla 2008). Given an
international court’s role in deciding permissible violations with an international agreement
(e.g., Carrubba 2005; Rosendorff and Milner 2001), the CJEU will be reluctant to rule against
a member state unlikely to comply with its ruling.

Alternatively, the Commission can pursue an instance of noncompliance in which a mem-
ber state’s cost of compliance is not too high and in which it expects the member state to
eventually comply if it were to bring the case to the RO stage. The Commission, not wanting
to spend costly resources on a case only to lose at the CJEU, has incentive to bring cases to
the CJEU that it expects to win (e.g., Fjelstul and Carrubba 2018). Indeed, the Commission
wins the vast majority (90%) of cases it brings to the CJEU (Castro-Montero et al. 2018).
Additionally, by losing a case at the CJEU, the Commission may be sacrificing its ability
to win a similar case at the Court in the future when the member state is more likely to
comply with the directive in question. Since the CJEU cares about maintaining a consistent
case law (e.g., Garrett, Kelemen and Schulz 1998; Hartley 2007; Larsson et al. 2017), even
if the member state were likely to comply with EU law following a ruling in a similar case
in the future, the CJEU faces its own reputational cost for overruling its previous decision
in which it did not find a violation. For the Commission, thus, it is advantageous to wait to
move forward infringement proceedings until a member state is more likely to comply with
a CJEU ruling finding it in violation of EU law. This strategy ultimately increases mutu-
ally beneficial compliance within the EU, given that the noncomplying member state will
most likely change its behavior once the Commission pressures it through the infringement
procedure, or the CJEU rules against it.

Providing evidence of such strategic behavior, Kelemen and Pavone (2022) argue that the
Commission engages in a politics of supernational forbearance, in which it makes a deliberate
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that the Commission made a deliberate shift in enforcement starting with José Manuel Bar-
rosso’s presidency in 2004 to rekindle intergovernmental support for the Commission’s policy
agenda. Kelemen and Pavone (2022, 17-18) explain, “Commissioners were concerned about
rising Euroscepticism among voters and a correlate decline in support from national govern-
ments [...] [Glovernments were ‘pushing the Commission to be less involved... the degree
of Euroscepticism and pushback against the Commission [meant] that the Commission felt

799

[...] battered and under siege for a lot of that time.” Additionally, political officials would
directly confront the Commission for infringements they viewed as unjust: several former

Commission officials recall “there was really an ever-increasing caseload both in complaints

and infringements. And [...] a rather contentious, or not always a good relationship with the
member states [...] [Clentral governments would see a press release saying, ‘The Commission
has launched ten infringements’ [...] central government would [confront Barroso and] say,

‘What’s going on? Why didn’t we know about this?”” (Kelemen and Pavone 2022, 18-19).
Their interviews further provide evidence that the Commission continued this strategic en-
forcement through the Juncker presidency as it “wanted to enhance the Presidency’s political
discretion to wield forbearance more selectively” (Kelemen and Pavone 2022, 28). Kelemen
and Pavone (2022) conclude that the Commission is sacrificing its role as the “guardian of
the treaties” to enhance its role as “an engine of integration” — in other words, it is using
its prosecutorial discretion to allow member states to not comply with EU law in the short
term to increase mutually beneficial cooperation in the long term.

When the Commission does not decide to pursue an instance of noncompliance in which
a member state’s cost of compliance is high in the current moment, it may strategically
wait until the member state’s cost of compliance decreases. If the Commission is acting
strategically in deciding whether to advance a case through the infringement procedure,
however, as I mentioned previously, the observable data are by definition subject to selection
bias. Indeed, many scholars have noted this selection problem (e.g., Borzel 2003; Hartlapp
and Falkner 2009; Siegel 2011; Steunenberg and Rhinard 2010; Thomson 2007). Fjelstul



and Carrubba (2018) formally theorize over this problem and argue inferences can be made
about a member state’s compliance behavior by analyzing an infringement proceeding’s
conditional probability of reaching each step in the procedure. For example, the probability
the Commission decides to issue a reasoned opinion to a member state — one step away in
the procedure from bringing a case to the CJEU — after having already sent the member
state a letter of formal notice to initiate the infringement proceeding, is in part conditional
on its expectation that it can negotiate a pre-trial settlement with the member state in
the reasoned opinion stage. In other words, when the Commission does not expect it can
negotiate a pre-trial settlement (i.e., when a member state’s cost of compliance is high), it
may more likely decide to end a proceeding than advance it to the reasoned opinion stage.

One means of gaining empirical leverage over how member states’ costs of compliance
affect the Commission’s decisions over advancing proceedings through the infringement pro-
cedure is to analyze situations in which member states’ costs of compliance may change
during infringement proceedings. Specifically, [ must find situations in which member states’
costs of compliance changed from the time the Commission decided to launch proceedings
with an LFN to the time the Commission decided whether to advance the proceedings to
the RO stage. A mechanism through which a member state’s cost of compliance may change
is with a new government’s election during an infringement proceeding. Scholars provide
evidence elections affect the transposition of EU directives in member states (e.g., Kaeding
2008; Konig 2007; Luetgert and Dannwolf 2009; Steunenberg 2006; Steunenberg and Rhinard
2010).

For example, Falkner et al. (2004) describe the UK Conservative government’s opposition
to the European Council’s 1994 Young Workers directive.? The Conservative government
opposed the directive at the European Council and refused implementing the directive in its
entirety after passage, only transposing politically acceptable provisions. The Commission
launched infringement proceedings against the UK for nonconformity by sending a LFN

in early 1997. In the May 1997 elections, a new Labour government assumed power and



made manifesto commitments to implement EU regulations protecting workers. Following
the Labour government’s election, the Commission issued a RO for non-transposition of the
directive, the Labour government implemented the remaining provisions of the directive,
and the Commission dropped the proceeding. The Commission issued this LFN against the
UK despite the Conservative government’s commitment to noncompliance. Following the
Labour government’s election and given the government’s lower cost of compliance relative
to the Conservative government, the Commission issued an RO because it expected it could
negotiate a pre-trial settlement.

Given the length of infringement proceedings, a proceeding overlapping an election is
a common occurrence. Between 2003 and 2016, 20 percent of Commission infringement

proceedings overlapped an election in the LFN stage.

Hypothesis 1. When the Commission expects an election to decrease a government’s cost of
compliance, it will wait until after an election to (not) advance an infringement proceeding

to the RO stage

Empirically Identifying the Theoretical Mechanism

An important feature of the Commission’s infringement procedure is its distinction between
noncommunication and nonconformity infringement proceedings. Noncommunication and
nonconformity proceedings go through the same three stages of the infringement proce-
dure. The Commission launches a noncommunication proceeding when a member state does
not transpose a directive in time. In its 2010 report on monitoring the application of EU
law, the Commission claims, “Very frequently, a large number of Member States miss the
transposition deadline for a given directive. Once the Commission opens the infringement
proceedings, notification of national measures increases sharply, which allows the proceed-
ings to be closed.”? Launching a noncommunication proceeding is more or less automatic by

the Commission, and most member states quickly comply following an LFN. The Commis-
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sion will launch noncommunication proceedings against multiple member states together if
they fail to transpose a directive on time. Furthermore, in 2008 the Commission launched
a program called EU Pilot to create a structured dialogue between member states and the
Commission before an infringement proceeding’s launching. In the same 2010 report, the
Commission stated, “noncommunication cases... are clear-cut cases for which the use of EU
Pilot would not provide added value.” Since noncommunication proceedings are “clear-cut”
by the Commission’s own admission, I do not expect member states’ costs of compliance to
sufficiently vary in noncommunication proceedings. Although there are instances in which
noncommunication cases constitute intentional noncompliance, the vast majority of these
cases are resolved relatively quickly after domestic legislative actors communicate a direc-
tive’s transposition to the Commission.

The Commission is more likely to take into account a member state’s cost of compliance
when deciding whether to launch and advance a nonconformity proceeding, as it does not
begin automatically like a noncommunication proceeding. In a nonconformity proceeding,
the Commission informs a member state why it incorrectly transposed a directive and pro-
vides the member state an opportunity to respond to the noncompliance allegation. Figure
2 provides examples of Commission press releases* from a noncommunication proceeding
and a nonconformity proceeding. While the noncommunication proceeding simply states
that Luxembourg has yet to communicate to the Commission whether it has implemented
the directive, the nonconformity proceeding details that that Czechia, Poland, and Slovenia
incorrectly transposed the directive into national legislation and had dozens of incidences of
nonconformity with the rules. The nonconformity proceeding requires Czechia, Poland, and
Slovenia to amend legislation and change the behavior of industries violating the directive.
The Commission rarely publishes press releases regarding the sending of a LFN in a noncom-
munication proceeding. In contrast, the Commission often publishes a press release when it
is sending a LFN in a nonconformity proceeding. Therefore, relative to noncommunication

proceedings, I expect a nonconformity proceeding is more likely to overlap an election when
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Noncommunication
Passenger rail transport: Commission calls on LUXEMBOURG to fully transpose new rules on
contingency plans

The Commission today decided to send a reasoned opinion to Luxembourg regarding the
transposition of EU Directive 2016/2370 on the opening of the market for domestic passenger
transport services by rail, and the governance of railway infrastructure. According to Article 13a(3) of
this Directive, Member States shall require railway undertakings operating passenger services to put
in place contingency plans, and shall ensure that these contingency plans are properly coordinated to
provide assistance to passengers, in the sense of Article 18 of Regulation (EC) 1371/2007, in the
event of a major disruption to services. Luxembourg has not communicated national measures that
transpose this Article. Today, the Commission is taking action against Luxembourg to ensure that
transposed national measures cover the full scope of the Governance Directive. Luxemburg now has
two months to reply. In the absence of a satisfactory response, the Commission may refer it to the
Court of Justice.

Nonconformity
POLAND and SLOVENIA to improve its national rules

The Commission calls on Czechia, Poland and Slovenia to bring its national legislation in line
with Directive 2012/18/EU on the control of major-accident hazards involving dangerous
substances (the Seveso Il Directive). The Directive applies to over 12,000 industrial installations
across the European Union and lays down rules to prevent major industrial accidents and
minimize their harmful impacts on human health and the environment. Sectors like the
chemical and petrochemical industry, and the fuel wholesale and storage sectors are covered
by its scope. Different safety regimes apply, depending on the amount of dangerous substances
present, with stricter legal requirements applying to installations handling high amounts. The
European Green Deal sets for the EU an ambition of zero pollution, which benefits public
health, the environment and climate neutrality. It indicates that the environmental rules
adopted must be applied effectively in order to deliver the expected results. The Commission
has identified 54 instances of non-conformity in Czechia's application of the Directive. Czechia

Figure 2: This figure shows two examples of Commission press releases regarding an infringe-
ment proceeding. The top press release is an example of a noncommunication proceeding
against Luxembourg for not communicating whether it transposed a directive. The bottom
press release is an excerpt from a nonconformity proceeding against Czechia, Poland, and
Slovenia for incorrectly transposing a directive.

a potential new government’s cost of compliance is less than the incumbent government’s

cost of compliance.

Data and Measurement

To estimate the hypothesized relationship, I need data on election dates, government costs of

compliance, and Commission infringement proceedings’ progression through the infringement
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procedure. The ideal measure for a member state government’s costs of compliance would be
proceeding-specific. Among the publicly available information, the only proceeding-specific
indicator available is the directorate-general launching the proceeding, which provides infor-
mation on the policy-area. Although a member state’s cost of compliance with a Commission
directive may be determined by domestic interest groups and lobbies within specific policy-
areas (e.g., Siegel 2011), data limitations prevent me from estimating these costs at this level
of analysis. To take policy-area specific costs of compliance into account, directorate-general
fixed-effects are present in some of my model specifications.

Due to a proceeding-specific information deficit, an aggregate measure for the change in
a member state’s costs of compliance is necessary. I use ParlGov’s data on elections, and use
their variables on EU ideology (named eu anti pro in their dataset) and left-right ideology
(named left right in their dataset). These data include all parliamentary elections from every
EU member state except Luxembourg. I use these data to create a continuous variable that
is defined as the difference in ideology between the the prime minister’s — or chancellor’s
— party at the time of the election and the largest opposition party in parliament. Higher
values of the eu ideology variable indicate that the largest opposition party is more pro-EU
than the prime minister’s party and higher values of the right ideology variable indicate the
largest opposition party is more right-leaning than the prime minister’s party. As Kelemen
and Pavone (2022, 17) detail, the Commission’s strategy of forbearance was adopted in part
because “Austria’s far-right Euroskeptic Freedom Party joined the governing coalition in
2000 [...] [and] the anti-EU United Kingdom Independence Party (UKIP) came in 3rd in the
2004 European parliament election.” Although these measures do not perfectly map on to
a member state’s cost of compliance, I argue that on average more pro-EU political parties
and more left-wing political parties will have lower costs of compliance with EU directives
than their anti-EU and right-wing counterparts. In particular, such political parties are more

likely to bear the transition costs and motivate such costs to their voters.
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Commission Infringement Proceedings Data

I expand on Fjelstul and Carrubba (2018) and create a dataset of 15,209 Commission in-
fringement proceedings completed between January 1, 2003 and December 31, 2016, starting
from the earliest publicly available infringements data on the Commission’s website.> These
data include every proceeding in which I can observe the proceeding’s LFN and closing
dates. Utilizing the full publicly available information on each proceeding, I include the
member state involved, the Commission directorate-general that managed the proceeding (a
policy-area indicator), a dummy variable indicating whether a proceeding is a noncommu-
nication proceeding or a nonconformity proceeding and each action’s (LFN, RO, referral to
CJEU, closing) date in the infringement procedure. Within these data, 4,291 infringement
proceedings made it to the RO stage (28%) and 816 made it to the CJEU (6%). I combine
the infringements data with the elections data by the closest election date in the defendant
member state after the Commission launches a proceeding. Within these data, 3,021 (20%)
infringement proceedings overlapped an election in the LFN stage with 124 of those 3021
overlapping more than one election. The unit of analysis of these data, thus, is the infringe-
ment proceeding-election. The final dataset, as a result, has 15,333 observations, which are
all included in the baseline model with right ideology as the primary independent variable.
Since ParlGov does not have data on the EU ideology of political parties in Luxembourg,
Malta, and Cyprus it reduces the number of infringement proceedings in the models with
eu ideology as the primary independent variable to 13,527, with 2,778 (20%) proceedings
overlapping one election and 123 out of the 2,778 overlapping more than one election. The
baseline regression in this model, thus, contains 13,650 observations.

While other studies use data before 2003, the full progression of each infringement pro-
ceeding from the LFN stage to the CJEU is not available. For example, Borzel (2021)
uses data from 1979 - 2019 on 13,367 infringement proceedings but only includes those that
reached the RO stage and excludes LFNs. These differences in data collection represent a

fundamental difference in the conceptualization of noncompliance: While Borzel (2021) views
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infringement proceedings that reach the RO stage as actual instances of noncompliance, I
argue reasoned opinions represent instances of noncompliance in which the Commission is

strategically deciding to pursue.

Empirical Strategy

I conduct analyses on two different independent variables to test my theoretical predictions.
The first analysis uses eu ideology to proxy for a member state’s cost of compliance. I ex-
pect to find a positive and statistically significant relationship, meaning that as the largest
opposition party in a parliament becomes increasingly Pro-EU (a decrease in the cost of
compliance) the Commission should be more likely to wait until after an election to de-
cide whether to advance an nonconformity proceeding to the RO stage or not relative to
a noncommunication proceeding. The second analysis uses right ideology. 1 expect to find
a negative and statistically significant relationship, meaning that as the largest opposition
party in a parliament becomes increasingly right-wing (an increase in the cost of compliance)
the Commission should be less likely to wait until after an election to decide whether to ad-
vance a nonconformity proceeding to the RO stage or not relative to a noncommunication
proceeding.

In order to properly estimate the effect, I must disentangle accidental noncompliance
from intentional noncompliance and control for the Commission’s benefit from bringing a
member state into compliance. Infringement proceedings may be longer and subsequently
more likely to overlap an election for the simple reason that some member states do not
have the administrative capacity to comply in a timely manner. Management school schol-
ars explain member state noncompliance by theorizing extensively about the relationship
between administrative capacity and EU directive implementation in the member states.
Administrative capacity is necessary to provide information regarding transposition and to

facilitate coordination within the bureaucracy (e.g., Borghetto, Franchino and Giannetti

15



2006; Falkner et al. 2005; Hille and Knill 2006; Mbaye 2001; Konig and Mader 2013; Ste-
unenberg 2006). To measure administrative capacity, I use the World Bank “government
effectiveness” index (effectiveness), aggregating national bureaucracies’ performance quality
measures with higher numbers indicating higher administrative capacity (Kaufmann, Kraay
and Mastruzzi 2009). T also demonstrate my results’ robustness to alternative measures such
as bureaucratic quality as Borzel (2021) uses, sourcing from the International Country Risk
Guide of the PRS group. Additionally, I control for the total member state expenditures per
capita (ezpenditures) to proxy for administrative capacity. As Fjelstul and Carrubba (2018,
437) note, “government expenditures strengthen capacity directly. In addition, expenditures
are a lagging indicator of administrative capacity; to support large expenditures in public
goods, a government needs to develop and support the type of bureaucratic institutions that
are also capable of avoiding accidental noncompliance.” Furthermore, to control for another
aspect of a member state’s cost of compliance, I collect data on public opinion of the EU
from each member state (support) from Eurobarometer.® As Carrubba (2001) demonstrates,
public opinion for EU policy affects member states’ positions with regards to integration. In
sum, as support for EU integration decreases, compliance with EU law on average should be
more costly for member states.

To control for the Commission’s benefit from member state compliance, I use each mem-
ber state’s qualified majority voting (QMV) weight in the Council of the European Union
(influence). Scholars use QMV as a measure of member state influence in the EU’s decision-
making process (e.g., Moravesik 1993). The Commission’s benefit from compliance is greater
when more powerful member states comply, as the largest economies and the most politically
important actors in the EU are properly applying the rules in accordance with the Commis-
sion (e.g., Fjelstul and Carrubba 2018). I also control for member states accession to EU
Pilot (pilot) with a binary indicator for whether the Commission launched a case after the
member state joined EU Pilot. As I previously mentioned, the Commission created EU Pilot

to resolve noncompliance earlier in the infringement procedure (Cheruvu and Fjelstul 2021).
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I further create a variable workload that is the number of open infringement proceedings the
Commission has against the member state at the time it issues an LFN against the member
state for the given observation in the dataset. As workload increases and the Commission
hits more resource constraints, the Commission will have higher costs for moving an in-
fringement proceeding from the LFN stage to the RO stage. I also control for aspects of the
specific directive prompting the Commission to launch a proceeding against a member state.
I use a series of variables from Fjelstul and Carrubba (2018) including length (log word count
of the directive to measure complexity), Commission (indicating whether the directive was
enacted by the Commission instead of the Council), Addressee (a dummy variable indicating
whether a directive was addressed to all member states or just specific member states), and
Scope (a variable counting how many previous directives the directive in question amends).
Including these controls reduces the number of observations in my data to 8,105 because, as
Fjelstul and Carrubba (2018) explain, the directive is only known for 69.15% of infringement
proceedings in their data. Lastly, I create a variable for the number of days before an election
date in a member state that the Commission issued an LFN (DaysbeforeED). This control
is critical to my analyses, as the probability an infringement proceeding overlaps an election
is likely strongly correlated with how far in advance of the election the Commission issued
the LFN. I standardize all continuous control variables to have a mean of 0 and a standard
deviation of 1 for ease of interpretation.

I estimate this relationship using a linear probability model with standard errors clustered
by the number of days before an election the Commission sent an LFN and whether the
proceeding is nonconformity or noncommunication. As I demonstrate in the appendix, the
residuals of my model sort by proceeding type and the amount of time before an election,
as opposed to member state. As a result, clustering by member state is not appropriate
for these models. I further demonstrate the robustness of my results to a logit specification.

The baseline model takes the following form with i indexing the the infringement proceeding-
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election:
Qverlap; = B - Ideology + [ - Nonconformaty + (1)

B3 - Ideology - Nonconformity + €

with Overlap taking the value of 1 if the Commission waits until after an election to decide
whether to advance an infringement proceeding, Ideology representing both the eu ideology
and right ideology variables, and Nonconformity a dummy variable taking the value of 1 if
a proceeding falls in the nonconformity category and 0 if it falls in the noncommunication
category. In addition, some model specifications include the aforementioned controls as well
as member state fixed effects, year fixed effects, and directorate-general fixed effects. The
year and member state fixed effects control for concurrent trends. For example, over the
time covered by the data, anti-EU parties became more prevalent and may have affected the
Commission’s calculations in launching infringement proceedings. The directorate-general
fixed effects control for policy area. A positive (negative) and statistically significant (33
would be evidence for my hypothesis when using the eu ideology (right ideology) independent

variable.

Results

Table 1 presents the results for the eu ideology models. Models 1 to 3 display the OLS
specifications and Models 4 to 6 provide logit specifications. As expected the coefficient for
eu ideology x Nonconformity is positive and statistically significant across all model spec-
ifications. Figure 3 demonstrates the substantive significance of this result. As the largest
opposition party becomes more pro-EU the probability that a nonconformity infringement
proceeding overlaps an election increases substantially. A shift in the inter-quartile range of
the eu ideology variable from -2.388 to 3.180 increases the predicted probability a noncon-
formity proceeding overlaps an election from about 42% to 49%. Alternatively for noncom-

munication proceedings the slope is relatively flat as the eu ideology variable increases. A
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Table 1: Models with EU Ideology

(1)

(2)

(3)

(4)

()

(6)

OLS OLS OLS Logit Logit Logit
(Intercept) 0.1472% -1.757* 1.556*
(0.0063) (0.0372) (0.8736)
EU Ideology -0.0002 -0.0006 -0.0007 -0.0017 0.0040 0.0374***
(0.0005)  (0.0008) (0.0006) (0.0030) (0.0049) (0.0057)
Nonconformity 0.2166™*  0.1832*** 0.1827* 1.198*** 1.145% 2.537**
(0.0026)  (0.0243) (0.0210) (0.0154) (0.0003) (1.275)
EU Ideology x Nonconformity  0.0044** 0.0124*** 0.0126* 0.0197** 0.0153** 0.1219*
(0.0002)  (0.0032) (0.0011) (0.0014) (0.0066) (0.0671)
Pilot -0.0249*** -0.0255 -0.3204**
(0.0072) (0.0041) (0.0644)
Support -0.0065 -0.0006 0.0066
(0.0088) (0.0098) (0.0791)
Commission 0.0004 0.0012 -0.1520
(0.0084) (0.0082) (0.1994)
Addressee -0.0423*** -0.0420* -0.3131
(0.0067) (0.0057) (0.2356)
Scope 0.0003** 0.0003** 0.0032***
(0.0001)  (0.0000187) (0.0001)
Length 0.0084*** 0.0083 0.0973*
(0.0029) (0.0028) (0.0500)
DaysbeforeED -0.0005***  -0.0005** -0.0099**
(0.0001) (0.00024) (0.0050)
Effectiveness 0.0528***
(0.0062)
Expenditures 0.0026 0.0128 0.4182**
(0.0145) (0.0177) (0.0040)
Workload -0.0670*** -0.0692 -0.8564***
(0.0191) (0.0183) (0.0419)
Influence 0.0076 0.0197 0.4466***
(0.0455) (0.0466) (0.0360)
Bureaucracy Quality -0.0787 -0.1564**
(0.0670) (0.0747)
Pseudo R? 0.05923 0.53236 0.53187 0.05468 0.09000 0.57152
Observations 13,650 8,105 8,105 13,650 13,635 8,105
Member State fixed effects v v v
Year fixed effects v v v
Directorate General fixed effects v v v

Standard errors clustered by DaysBeforeED and Nonconformity are in parentheses *p<0.1; *p<0.05; **p<0.01

shift in the inter-quartile range in the eu ideology variable only corresponds to a change in

the probability a noncommunication proceeding overlaps an election from 27.5% to 27.2%.

Table 2 presents the results for the right ideology models. Models 1 to 3 display the

OLS specifications and Models 4 to 6 provide logit specifications. As expected the coeffi-

cient for right ideology x Nonconformity is negative and statistically significant across all

model specifications. Figure 4 demonstrates the substantive significance of this result. As

the largest opposition party becomes increasingly right-wing, the Commission is more likely
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Figure 3: Based on Table 1, model 3. This figure compares the probability a noncommu-
nication as opposed to a nonconformity proceeding overlaps an election across the values of
eu ideology in the dataset with the solid lines indicating the predicted probability and the
dashed lines indicating 95% confidence intervals clustered by the number of days before an
election the Commission launched a case and whether the case is a noncommunication or
nonconformity case.
to wait until after an election to decide whether or not to advance a nonconformity pro-
ceeding to the RO stage. A shift in the inter-quartile range of right ideology from -6.58 to
6.54 corresponds to a change in predicted probability that a case overlaps an election from
49% to 42%. Alternatively for noncommunication proceedings, a relatively flat slope exists,
with a shift in the interquartile range resulting in a change in the predicted probability a
noncommunication proceeding overlaps an election from 27% to 26%.

As mentioned earlier, utilizing these ideology metrics is a very noisy measure of govern-

ment costs of compliance. The interests of domestic groups and lobbies is most likely not

fully captured in this proxy. Nonetheless, the measures for eu ideology and right ideology
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Table 2:

Models with Right Ideology

(1)

(2) 3) (4)

()

(6)

OLS OLS OLS Logit Logit Logit
(Intercept) 0.1421** -1.798*** 1.383*
(0.0063) (0.0379) (0.7698)
Right Ideology -0.0006 -0.0007 -0.0007 -0.0049 0.0068 -0.0073
(0.0007) (0.0010) (0.0010) (0.0044) (0.0058) (0.0134)
Nonconformity 0.2174** 0.1865* 0.1857* 1.220* 1.149* 2.566**
(0.0026) (0.0235) (0.0228) (0.0157) (0.0001) (1.271)
Right Ideology x Nonconformity -0.0035** -0.0041* -0.0039* -0.0130*** -0.0037* -0.0937*
(0.0005) (0.0005) (0.0004) (0.0027) (0.0022) (0.0532)
Pilot -0.0029 -0.0090 -0.2137**
(0.0039) (0.0019) (0.0273)
Support 0.0118 0.0177 0.0078
(0.0086) (0.0098) (0.0840)
Commission -0.0013 -0.0003 -0.1435
(0.0067) (0.0067) (0.1823)
Addressee -0.0383* -0.0380* -0.2748
(0.0050) (0.0050) (0.2057)
Scope 0.0004** 0.0004** 0.0043***
(0.0000133)  (0.0000107) (0.0004)
Length 0.0083 0.0083 0.1122*
(0.0024) (0.0024) (0.0604)
DaysbeforeED -0.0004** -0.0005** -0.0100**
(0.0000293)  (0.0000287) (0.0049)
Effectiveness 0.0474**
(0.0015)
Expenditures 0.0350 0.0379 0.3860***
(0.0216) (0.0237) (0.0136)
Workload -0.0606 -0.0628 -0.8858***
(0.0204) (0.0198) (0.0619)
Influence -0.0064 0.0097 0.5467**
(0.0459) (0.0486) (0.0099)
Bureaucracy Quality -0.0789 -0.2093***
(0.0727) (0.0497)
Pseudo R? 0.06063 0.52719 0.52665 0.05522 0.08816 0.57904
Observations 15,333 9,298 9,298 15,333 15,317 9,298
Member State fixed effects v v v
Year fixed effects v v v
Directorate General fixed effects v v v

Standard errors clustered by DaysBeforeED and Nonconformity are in parentheses *p<0.1; *p<0.05; **p<0.01

both comport with the theoretical predictions that the Commission will leverage its ability

to strategically delay infringements around election time when it a government with a lower

cost of compliance to come into power. More specifically, the results demonstrate that we

should should only observe these dynamics in infringement proceedings in which the cost of

compliance of a member state on average sufficiently varies (nonconformity) versus those in

which it does not (noncommunication).
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Figure 4: Based on Table 2, model 3. This figure compares the probability a noncommu-
nication as opposed to a nonconformity proceeding overlaps an election across the values of
right ideology in the dataset with the solid lines indicating the predicted probability and the
dashed lines indicating 95% confidence intervals clustered by the number of days before an
election the Commission launched a case and whether the case is a noncommunication or
nonconformity case.

Conclusion

How can compliance monitoring institutions mitigate the threat of noncompliance? In this
paper, I provide evidence that the Furopean Commission is responsive to changes in member
states’ costs of compliance and acts strategically to advance an infringement proceeding to the
RO stage when it expects a member state’s cost of compliance to be lower in the future. When
the Commission expects a more pro-EU (right wing) government’s election, it is more (less)
likely to wait until after an election to decide whether to advance an infringement proceeding
to the next stage. These results show that even after launching an infringement proceeding

that the Commission believes is valid on its merits — a process with strong selection effects
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as many studies show (e.g., Borzel 2001; Hartlapp and Falkner 2009; Mbaye 2001; Tallberg
2002; Thomson 2007) — the Commission strategically delays advancing proceedings if it may
be more likely to obtain compliance after a new government’s election.

My argument generalizes to international and domestic regimes in which the institutions
charged with monitoring and adjudicating the legality of executives’ actions are reliant on
the same executives for enforcement. Heeding the call of Staton and Moore (2011), my
findings provide fruitful avenues for future research for those studying the effectiveness of
international institutions in enforcing international agreements when facing noncompliance
from sovereign governments and domestic institutions in enforcing constitutions when facing
noncompliance threats from the executive branch. Monitoring institutions both in interna-
tional and domestic contexts are strongly disincentivized to pursue costly litigation against
an executive and may use similar strategies as courts to reduce the probability of noncom-
pliance. For example, in the domestic (e.g., Gauri, Staton and Cullell 2015; Krehbiel 2016;
Staton 2010; Vanberg 2005) and international (e.g., Staton and Romero 2019) contexts,
publicizing noncompliance is used a strategy by courts to pressure governments to comply.
Strategically publicizing noncompliance to maximize executives’ audience costs seems like a
sensible strategy for monitoring institutions. Future research can explore how monitoring
institutions can leverage public pressure for compliance to their advantage.

Inevitably, despite adopting strategies to help reduce the probability of noncompliance,
monitoring institutions have to expend costly resources to bring some noncompliance cases to
court. Citizens charge these monitors to make informed choices over which cases to pursue.
Put simply, if monitors expend resources pursuing some incidents of noncompliance over
others, citizens expect the monitors to win these cases in court. As a result, monitors face
strong incentives to only bring cases to court in which they can win in order to both conserve
resources and shield themselves from potential public backlash. This logic implies a more
informed decision-making process in which monitors also weigh the probability of a favorable

court ruling. Further research can explore this more complex dynamic and evaluate how the
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probability of a favorable court ruling affects monitors’ calculus over whether to pursue

formal litigation against an executive.
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Notes

!The Commission may also launch infringement proceedings with regards to treaty vi-
olations, but these are much fewer than those concerning directives and fall outside of the
scope of the empirical analysis in this article.

>The Young Workers directive (Council Directive 94/33/EC) generally prohibited child
labor with exemptions in cases of light work with fixed daily and weekly maximum working
time limits.

Shttps://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0588:FIN:
EN:HTML

“The actual letters of formal notice sent to member states are not publicly available.

5See Fjelstul and Carrubba (2018) for more information on this point.

5T take responses from the question “In general, does the European Union for you conjure
up for you a very positive, fairly positive, neutral, fairly negative, or very negative image?”
Consistent with other studies (e.g., Carrubba and Murrah 2005; Carrubba, Gabel and Hankla
2008), I then pooled the positive and negative responses and subtracted the percentage
of negative responses from the percentage of positive responses and divided by the total
percentage of respondents that provided an opinion (i.e., removing non-responses from the

denominator).
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1 Codebook

e out_eu_cont — Continuous variable indicating the difference in eu ideology between the
prime minister’s party and the largest opposition party in government. Larger values

indicate the opposition party is more pro-EU

e out_left_cont — Continuous variable indicating the difference in right ideology between
the prime minister’s party and the largest opposition party in government. Larger

values indicate the opposition party is more right-wing

e daysbeforeED — Count variable describing the number of days before the next election

in the relevant member state the Commission launched the case

e incorrect — Binary variable which takes the value of 1 for a nonconformity proceeding

and a value of 0 for a noncommunication proceeding

e LFN_258 — Binary variable indicating the Commission issued a Letter of Formal Notice

in the proceeding

e RO_258 — Binary variable indicating the Commission issued a Reasoned Opinion in

the proceeding
e RF 258 — Binary variable indicating the Commission referred the case to the CJEU

e date_LFN_258 — Date the Commission issued a Letter of Formal Notice in the proceed-

ing

e date_RO_258 — Date the Commission issued a Reasoned Opinion in the proceeding (if

applicable)

e date_RF_258 — Date the Commission referred the case to the CJEU (if applicable)



LFN_close — Date the Commission ended the case (if no Reasoned Opinion) or date
the Commission issued a Reasoned Opinion in the proceeding. In other words, the

date the Letter of Formal notice stage of a proceeding ended

election_date — Date of the closest election in the defendant member state when the

Commission launched the proceeding

election_id — ParlGov identifier for the closest election in the defendant member state

when the Commission launched the proceeding

LFN_election — Binary variable taking the value of one if a proceeding overlapped an

election in the LFN stage. It is the dependent variable of all models

All other variables match name in paper



2 Standard Error Clustering Explanation

An assumption of OLS regression is that standard errors must be homoskedastic. Frequently,
however, standard errors are heteroskedastic. To correct for heteroskedasticity, practitioners
must cluster their standard errors. One way to choose the appropriate level of clustering is
to visualize the residuals of a regression against the fitted values and observe whether there
are any patterns in the data. Figure 2.1 demonstrates that four clusters of residuals exist
in the model displayed in Table 1, model 1. These clusters separate exactly by the type
of infringement proceeding. Therefore, clustering by infringement proceeding is a logical
choice.

Figure 2.2 provides evidence that the clustering of the residuals also mirrors the amount
of time before an election the Commission launched an infringement proceeding. In order
to simplify the visualization, I code proceedings by whether the Commission launched them
four years (or more) before an election or less than four years before an election. The residu-
als for noncommunication proceedings separate cleanly by this time interval. In other words,
the probability a noncommunication proceeding overlaps an election is very low if the Com-
mission launches it a significant period of time before an election. This visualization provides
justification for clustering by the NONCONFORMITY and DAYSBEFOREED variables.

Within the EU scholarship, it is common to cluster across member state. Figure 2.3 pro-
vides evidence that it is not appropriate for these models. Across member states, the patterns
of the residuals do not vary. Furthermore, the residuals neatly divides across infringement

proceeding type as demonstrated by figure 2.1.
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Figure 2.1: This figure displays the residuals against the fitted values by infringement type
based on Table 1, model 1. Four clusters exist in standard errors for this model and divide
across nonconformity and noncommunication infringement proceedings.
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Figure 2.2: This figure displays the residuals against the fitted values by infringement type
based on Table 1, model 1. The left panel displays residuals for noncommunication pro-
ceedings and the right panel displays residuals for nonconformity proceedings. For non-
communication proceedings, the residuals cluster by the amount of time before an election
the Commission launches a proceeding. This pattern in the data provides justification for
clustering by the number of days before election day.
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Figure 2.3: This figure displays the residuals against the fitted values by infringement type
and member state based on Table 1, model 1. Across member states the clustering of residuals
is similar. As a result, clustering by member state is not appropriate for this model.
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